
 

 
March 25, 2014 

 
The Honorable Kimberly D. Bose 
Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C.  20426 

Re: Southwest Power Pool, Inc., Docket No. ER14-___-000 
Submission of Revisions to Correct the Guaranty Agreement 

Dear Secretary Bose: 

Pursuant to section 205 of the Federal Power Act (“FPA”), 16 U.S.C. § 824d, 
and Part 35 of the Regulations of the Federal Energy Regulatory Commission 
(“Commission”), 18 C.F.R.  Part 35, Southwest Power Pool, Inc. (“SPP”), as 
authorized by its Board of Directors, submits revisions to its Open Access 
Transmission Tariff (“Tariff”)1 to make clean-up changes to the Guaranty Agreement 
(“Guaranty”) set forth as Appendix D to SPP’s Credit Policy, Attachment X.  SPP 
requests an effective date of May 24, 2014 for the revisions proposed in this filing.   

I. BACKGROUND 
 

A. SPP 

SPP is a Commission-approved Regional Transmission Organization 
(“RTO”).2  It is an Arkansas non-profit corporation with its principle place of 
business in Little Rock, Arkansas.  SPP has 76 members, including 14 investor-
owned utilities, 11 municipal systems, 13 generation and transmission cooperatives, 5 
state agencies, 11 independent power producers, 12 power marketers, and 10 
independent transmission companies. As an RTO, SPP is a transmission provider 
currently administering transmission service over portions of Arkansas, Kansas, 
Louisiana, Missouri, Nebraska, New Mexico, Oklahoma and Texas serving more than 
6 million households in a 370,000 square-mile area.  SPP also administers a 
centralized day ahead and real-time energy and operating reserve markets with 

                                                 
1  Southwest Power Pool, Inc., FERC Electric Tariff, Sixth Revised Volume No. 

1. 
2  Southwest Power Pool, Inc., 109 FERC ¶ 61,009 (2004), order on reh’g, 110 FERC ¶ 

61,137 (2005).  



The Honorable Kimberly D. Bose 
March 25, 2014 
Page 2 

 

locational marginal pricing and market-based congestion management (Integrated 
Marketplace), which SPP commenced on March 1, 2014. 

B. Stakeholder Process 

The Tariff revisions proposed in this filing were developed and approved 
through the SPP stakeholder process.  Following the approval of the Credit Practices 
Working Group (“CPWG”),3 the RTWG unanimously approved the Tariff revisions 
proposed herein,4 which were subsequently approved by the MOPC5 and the SPP 
Board of Directors for filing.6  SPP recognizes that stakeholder approval does not by 
itself cause a filing to be just and reasonable; however, SPP requests that the 
Commission extend appropriate deference to the wishes of its stakeholders regarding 
the revisions proposed in this filing, consistent with Commission precedent.7 

 

  

                                                 
3  See CPWG’s November 21, 2013 teleconference minutes at Agenda Item 3 posted at:  

http://www.spp.org/publications/CPWG_Minutes_112113.pdf. 
4  See RTWG’s December 16-17, 2013 meeting minutes at Agenda Item 11 posted at:  

http://www.spp.org/publications/RTWG%20December%2016-
17%202013%20Minutes%20&%20Attachments.pdf. 

5  See MOPC’s January 14-15, 2014 meeting minutes at Agenda Item 5 posted at:  
http://www.spp.org/publications/MOPC%20Minutes%20&%20Attachments%20Janu
ary%2014-15,%202014.pdf. 

6  See SPP Board’s January 28, 2014 meeting minutes at Agenda Item 3 posted at:  
http://www.spp.org/publications/BOD012814.pdf. 

7  The Commission has previously recognized that provisions approved through RTO 
stakeholder processes are due deference. See Sw. Power Pool, Inc., 127 FERC ¶ 
61,283, at P 33 (2009) (noting that the Commission “accord[s] an appropriate degree 
of deference to RTO stakeholder processes”); New Eng. Power Pool, 105 FERC ¶ 
61,300, at P 34 (2003) (Commission approval of transmission cost allocation 
proposal based upon an extensive and thorough stakeholder process); Policy 
Statement Regarding Regional Transmission Groups, 1991-1996 FERC Stats. & 
Regs., Regs. Preambles ¶ 30,976, at 30,872 (1993) (the Commission will afford the 
appropriate degree of deference to the stakeholder approval process). The 
Commission’s deference to RTO stakeholder processes has been upheld by the 
courts. See Pub. Serv. Comm’n of Wis. v. FERC, 545 F.3d 1058, 1062-63 (D.C. Cir. 
2008) (noting that the Commission often gives weight to RTO proposals that reflect 
the position of the majority of the RTO’s stakeholders) (quoting Am. Elec. Power 
Serv. Corp. v. Midwest Indep. Transmission Sys. Operator, Inc., 122 FERC ¶ 61, 
083, at P 172 (2008)). 
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II. DESCRIPTION AND JUSTIFICATION OF TARIFF REVISIONS 

As stated previously and described in more detail below, this instant filing 
proposes to address miscellaneous clean-up issues within the Guaranty.  Capitalized 
terms that are not otherwise defined as new terms herein shall have the definitions 
specified in the Tariff. 

 
First, SPP proposes to correct the designation of the Guaranty to “Appendix 

‘D’ Guaranty Form” in recognition that a single form of Guaranty is presented. 
 
Second, SPP proposes in the introductory paragraph of the Guaranty to 

replace the reference to “[non-stock]” with “nonprofit” to specify that SPP is a 
nonprofit corporation formed under the laws of the State of Arkansas,8  as is 
consistent with SPP’s standard corporate practice.  

 
Third, SPP proposes to revise the first Whereas clause of the Guaranty to 

remove the requirement that a description of agreements between the Debtor(s) and 
Creditor be incorporated into the Guaranty, and, rather, to ensure that the Guaranty 
applies to all agreements entered into pursuant to, or in connection with the Tariff, 
whether those agreements are currently existing or may be entered into at some future 
date.  This revision will better ensure coverage of all amounts owed under the Tariff 
and eliminate the administrative burden of identifying each agreement and ensuring 
that such description remains current. 

 
Fourth, SPP proposes in Section 8 of the Guaranty a ministerial revision to 

correct the section reference to Section 7 (Notices).9 
 
Fifth, SPP proposes an additional revision in Section 8 to correct the stated 

three-day cure period to two business days consistent with the requirement of Order 
No. 741 that each ISO and RTO adopt a two-day grace period for “curing” collateral 
calls.10 

 

                                                 
8  See SPP’s Articles of Incorporation, effective January 1, 1994, posted at:  

http://www.spp.org/publications/SPP_Articles%20of_Incorporation.pdf. 
9  Section 6 (Setoff) is incorrectly referenced in the existing Guaranty. 
10 See Credit Reforms in Organized Wholesale Electric Markets, Order No. 741, 75  

FR 65942 (Oct. 27, 2010), FERC Stats. & Regs. ¶ 31,317 (2010) at P 160 
(“Order No. 741”), order on reh’g, Order No 741-A, 76 FR 10492 (Feb 25, 
2011), FERC Stats. & Regs. ¶ 31,320 (2011), order denying reh’g, Order No. 
741-B, 135 FERC ¶ 61,242 (2011). 
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Sixth, SPP proposes in Section 10 of the Guaranty to modify “Agreement” to 
its plural form consistent with the prior-discussed revisions to the first Whereas 
clause.  

 
Finally, SPP proposes in Section 14(a) of the Guaranty to replace the 

reference to “Agreement” with “Guaranty” consistent with the designation specified 
in the introductory paragraph of the Guaranty. 

 
The revisions proposed in this filing address miscellaneous clean-up issues 

within the Guaranty and do not impact Commission-approved rates. Moreover, 
Commission acceptance will ensure that SPP’s standard form of Guaranty is updated 
in an open and transparent manner.  Therefore, SPP would respectfully request that 
the Commission find that these terms are just and reasonable and in the public 
interest.  

 
III. ADDITIONAL INFORMATION  

A. Information Required by the Commission’s Regulations 

(1) Documents submitted with this filing: 

In addition to this transmittal letter, SPP includes in this filing clean 
and redlined versions of the proposed Tariff revisions in electronic 
format. 

(2) Effective date: 

SPP requests that the Commission accept the proposed Tariff revisions 
to become effective May 24, 2014, 60 days after filing. 

(3) Service: 

SPP has electronically served a copy of this filing on all its Members 
and Customers.  A complete copy of this filing will be posted on the 
SPP web site, www.spp.org, and is also being served on all affected 
state commissions. 

(4) Requisite agreements: 

There are none.   

(5) Estimate of transactions and revenues: 

Not applicable. 
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(6) Basis of rates: 

The basis for the proposed revisions is explained above. 

(7) Comparison to rates for similar services: 

Not applicable. 

(8) Specifically assignable facilities installed or modified: 

There are none. 

B. Communications 

Correspondence and communications with respect to this filing should be sent 
to, and SPP requests the Secretary to include on the official service list for this 
proceeding, the following individuals: 
 

Nicole Wagner 
Manager–Regulatory Policy 
Southwest Power Pool, Inc. 
201 Worthen Drive 
Little Rock, AR 72223 
Telephone: (501) 688-1642 
Fax: (501) 482-2022 
jwagner@spp.org 
 

Susan E. Polk 
Attorney 
Southwest Power Pool, Inc. 
201 Worthen Drive 
Little Rock, AR 72223 
Telephone: (501) 614-3260 
Fax: (501) 482-2022 
spolk@spp.org 

IV. CONCLUSION 

For all of the foregoing reasons, SPP respectfully requests that the 
Commission accept the Tariff revisions proposed herein as just and reasonable, with 
the effective date of May 24, 2014. 

Respectfully submitted, 
 

      /s/ Susan E. Polk 
Susan E. Polk 
Southwest Power Pool, Inc. 
201 Worthen Drive 
Little Rock, AR 72223 
Telephone: (501) 614-3260 
spolk@spp.org 
 
Attorney for  
Southwest Power Pool, Inc. 



 

 

Appendix “D” Guaranty Form 

GUARANTY AGREEMENT 

 
This Guaranty Agreement (the “Guaranty”) is made by ____________________ (“Guarantor”), 

a _____________ corporation, in favor of Southwest Power Pool, Inc. (“Creditor”), an Arkansas 

nonprofit corporation. 

 

 WHEREAS, one or more direct or indirect subsidiaries of the Guarantor (each referred to 

individually as “Debtor” and collectively as “Debtors”) and the Creditor are parties to certain 

agreements pursuant to, or in connection with, the Creditor’s Open Access Transmission Tariff, 

whether now existing or hereafter arising in accordance with their respective terms (each referred 

to individually as “Agreement” and collectively as “Agreements”); 

 

WHEREAS, Guarantor is the direct or indirect parent of the Debtor, will receive 

substantial and direct benefits from the extensions of credit contemplated by the Agreements and 

has agreed to enter into this Guaranty to provide assurance for the performance of Debtor’s 

obligations in connection with the Agreements and to induce the Creditor to enter into the 

Agreements; and 

 

WHEREAS, the execution and delivery of this Guaranty is a condition to Creditor’s 

further performance of its obligations under the terms of the Agreements; 

 

NOW, THEREFORE, in consideration of the promises and other good and valuable 

consideration, the adequacy, receipt and sufficiency of which are hereby acknowledged, 

Guarantor hereby agrees as follows:  

 

1. Guaranty. Guarantor hereby unconditionally and absolutely guarantees the punctual 

payment as and when due of Debtor’s payment obligations arising under any Agreement, 

as such Agreement may be amended or modified from time to time, together with any 

interest thereon (collectively, the “Guaranteed Obligations”). Guarantor’s obligations and 

liability under this Guaranty shall be limited to payment obligations only and Guarantor 

shall have no obligation otherwise to perform under any Agreement, including, without 

limitation, to sell, deliver, purchase, receive, or transmit any electrical energy product or 

service.   

 

2. Guaranty Absolute.  The liability of Guarantor under this Guaranty shall be absolute 

and unconditional irrespective of: 

 

(a) any lack of validity or enforceability of or defect or deficiency in any Agreement 

or any other documents executed in connection with any Agreement; 

 

(b) any modification, extension or waiver of any of the terms of any Agreement; 

 

(c) any change in the time, manner, terms or place of payment of or in any other term 

of, all or any of the Guaranteed Obligations, or any other amendment or waiver of 



 

 

or any consent to departure from any Agreement or any other agreement or 

instrument executed in connection therewith; 

 

(d) any sale, exchange, release or non-perfection of any property standing as security 

for the liabilities hereby guaranteed, or any liabilities incurred directly or 

indirectly hereunder or any setoff against any of said liabilities, or any release or 

amendment or waiver of or consent to departure from this Guaranty or any other 

guaranty, for all or any of the Guaranteed Obligations;  

 

(e) except as to applicable statutes of limitation, failure, omission, delay, waiver or 

refusal by Creditor to exercise, in whole or in part, any right or remedy held by 

Creditor with respect to any Agreement or any transaction under any Agreement; 

 

(f) any change in the existence, structure or ownership of Guarantor or any Debtor, 

or any insolvency, bankruptcy, reorganization or other similar proceeding 

affecting any Debtor or its assets; or 

 

(g) any other circumstance that might otherwise constitute a defense available to, or a 

discharge of, any Debtor or any other individual, partnership, joint venture, 

corporation, association, trust or other enterprise that is a party to any Agreement, 

or any other agreement or instrument (including any guarantor) in respect of the 

Guaranteed Obligations, other than payment in full of the Guaranteed Obligations. 

 

The obligations of the Guarantor hereunder are several from any Debtor or any 

other person, and are primary obligations concerning which the Guarantor is the 

principal obligor.  There are no conditions precedent to the enforcement of this 

Guaranty, except as expressly contained herein.  It shall not be necessary for 

Creditor, in order to enforce payment by Guarantor under this Guaranty, to show 

any proof of any Debtor's default, to exhaust its remedies against any Debtor, any 

other guarantor, or any other person liable for the payment or performance of the 

Guaranteed Obligations. Creditor shall not be required to mitigate damages or 

take any other action to reduce, collect, or enforce the Guaranteed Obligations. 

 

This Guaranty shall continue to be effective or be reinstated, as the case may be, 

if at any time any payment of any of the Guaranteed Obligations are annulled, set 

aside, invalidated, declared to be fraudulent or preferential, rescinded or must 

otherwise be returned, refunded or repaid by Creditor upon the insolvency, 

bankruptcy, dissolution, liquidation or reorganization of Debtor or any other 

guarantor, or upon or as a result of the appointment of a receiver, intervenor or 

conservator of, or trustee or similar officer for, Debtor or any other guarantor or 

any substantial part of its property or otherwise, all as though such payment or 

payments had not been made. 

 

3. Waiver.  This is a guaranty of payment and not of collection.  Guarantor hereby waives: 

 



 

 

(a) notice of acceptance of this Guaranty, of the creation or existence of any of the 

Guaranteed Obligations and of any action by Creditor in reliance hereon or in 

connection herewith; 

 

(b) notice of the entry into any Agreement between any Debtor and the Creditor and 

of any amendments, supplements or modifications thereto; or any waiver of 

consent under any Agreement, including waivers of the payment and performance 

of the obligations thereunder; 

 

(c) notice of any increase, reduction or rearrangement of any Debtor’s obligations 

under any Agreement or any extension of time for the payment of any sums due 

and payable to the Creditor under any Agreement; 

 

(d) except as expressly set forth herein, presentment, demand for payment, notice of 

dishonor or nonpayment, protest and notice of protest or any other notice of any 

other kind with respect to the Guaranteed Obligations; and  

 

(e) any requirement that suit be brought against, or any other action by Creditor be 

taken against, or any notice of default or other notice be given to, or any demand 

be made on, Debtor or any other person, or that any other action be taken or not 

taken as a condition to Guarantor’s liability for the Guaranteed Obligations under 

this Guaranty or as a condition to the enforcement of this Guaranty against 

Guarantor. 

 

4. Expenses.  Notwithstanding and in addition to the limit on Guarantor’s liability 

hereunder set forth in Section 1, Guarantor agrees to pay on demand any and all costs, 

including reasonable legal fees and expenses, and other expenses incurred by Creditor in 

enforcing Guarantor’s payment obligations under this Guaranty; provided that the 

Guarantor shall not be liable for any expenses of Creditor if no payment under this 

Guaranty is due. 

 

5. Subrogation.  Guarantor shall be subrogated to all rights of Creditor against the Debtors 

in respect of any amounts paid by Guarantor pursuant to this Guaranty, provided that 

Guarantor waives any rights it may acquire by way of subrogation under this Guaranty, 

by any payment made hereunder or otherwise (including, without limitation, any 

statutory rights of subrogation under Section 509 of the Bankruptcy Code, 11 U.S.C. § 

509, or otherwise), reimbursement, exoneration, contribution, indemnification, or any 

right to participate in any claim or remedy of the Creditor against any Debtor or any 

collateral which the Creditor now has or acquires, until all of the Guaranteed Obligations 

shall have been irrevocably paid to Creditor in full.  If any amount shall be paid to the 

Guarantor on account of such subrogation rights at any time when all the Guaranteed 

Obligations shall not have been paid in full, such amount shall be held in trust for the 

benefit of Creditor and shall forthwith be paid to Creditor to be applied to the Guaranteed 

Obligations.  If (a) the Guarantor shall perform and shall make payment to Creditor of all 

or any part of the Guaranteed Obligations and (b) all the Guaranteed Obligations shall 

have been paid in full, Creditor shall, at the Guarantor’s request, execute and deliver to 



 

 

the Guarantor appropriate documents necessary to evidence the transfer by subrogation to 

the Guarantor of any interest in the Guaranteed Obligations resulting from such payment 

by Guarantor. 

 

6. Setoff.   The Creditor is hereby authorized at any time, to the fullest extent permitted by 

law, to set off and apply any deposits (general or special, time or demand, provisional or 

final) and other indebtedness owing by the Creditor to or for the account of Guarantor 

against any and all of the obligations of Guarantor under this Guaranty, irrespective of 

whether or not the Creditor shall have made any demand under this Guaranty or such 

Agreement and although such obligations may be contingent and unmatured.  The 

Creditor agrees promptly to notify Guarantor after any such set-off and application made 

by the Creditor provided that the failure to give such notice shall not affect the validity of 

such set-off and application. 

 

7. Notices.   All demands, notices and other communications provided for hereunder shall, 

unless otherwise specifically provided herein, (a) be in writing addressed to the party 

receiving the notice at the address set forth below or at such other address as may be 

designated by written notice, from time to time, to the other party, and (b) be effective 

upon delivery, when mailed by U.S. mail, registered or certified, return receipt requested, 

postage prepaid, by express courier with traceable receipt, by facsimile, or personally 

delivered.  Notices shall be sent to the following addresses: 

 

If to Creditor: 

Southwest Power Pool, Inc. 

201 Worthen Drive 

Little Rock, AR  72223-4936 

Attention: Credit and Risk Management Department 

 

If to Guarantor: 

_____________________ 

_____________________ 

_____________________ 

_____________________ 

 

8. Demand and Payment. Any demand by Creditor for payment hereunder shall be in 

writing, signed by a duly authorized officer of Creditor and delivered to the Guarantor 

pursuant to Section 7 hereof, and shall (a) reference this Guaranty, (b) specifically 

identify the Debtor, the Guaranteed Obligations to be paid and the amount of such 

Guaranteed Obligations, and (c) set forth payment instructions.  There are no other 

requirements of notice, presentment or demand.  Guarantor shall pay, or cause to be paid, 

such Guaranteed Obligations within two (2) business days of receipt of such demand. 

 

9. No Waiver; Remedies.  Except as to applicable statutes of limitation, no failure on the 

part of Creditor to exercise, and no delay in exercising, any right hereunder shall operate 

as a waiver thereof, nor shall any single or partial exercise of any right hereunder 

preclude any other or further exercise thereof or the exercise of any other right.  The 



 

 

remedies herein provided are cumulative and not exclusive of any remedies provided by 

law. 

 

10. Term; Termination.  This Guaranty shall continue in full force and effect for the term of 

the Agreements. Notwithstanding the foregoing, this Guaranty may be terminated at any 

time by the Guarantor by providing at least sixty (60) days’ prior written notice to 

Creditor; provided, however, upon termination hereof, Guarantor agrees that the 

obligations and liabilities hereunder shall continue in full force and effect with respect to 

any obligations incurred prior to the termination date, and any fees and costs of 

enforcement in connection herewith.  

 

11. Assignment; Successors and Assigns.  Creditor may, upon notice to Guarantor, assign 

its rights hereunder without the consent of Guarantor.  Guarantor may assign its rights 

hereunder with the prior written consent of Creditor, which consent shall not be 

unreasonably withheld.  Subject to the foregoing, this Guaranty shall be binding upon and 

inure to the benefit of the parties hereto and their respective successors, permitted 

assigns, and legal representatives. 

 

12. Amendments, Etc.  A written amendment executed by the Guarantor only may (a) 

increase the guaranty limit specified in Section 1 and/or (b) extend the termination date of 

this Guaranty.  No other amendment of this Guaranty shall be effective unless in writing 

and signed by Guarantor and Creditor.  No waiver of any provision of this Guaranty nor 

consent to any departure by Guarantor therefrom shall in any event be effective unless 

such waiver shall be in writing and signed by Creditor.  Any such waiver shall be 

effective only in the specific instance and for the specific purpose for which it was given. 

 

13. Captions.  The captions in this Guaranty have been inserted for convenience only and 

shall be given no substantive meaning or significance whatsoever in construing the terms 

and provisions of this Guaranty. 

 

14. Representation and Warranties.    

 

The Guarantor represents and warrants as follows: 

 

(a) the Guarantor is duly organized, validly existing and in good standing under the 

laws of the jurisdiction of its incorporation and has full corporate power to 

execute, deliver and perform this Guaranty.  This representation is evidenced by a 

copy of the resolution(s) of the board of directors or other governing body of the 

Guarantor authorizing this Guaranty, which is attached to and made a part of this 

Guaranty; 

 

(b) the execution, delivery and performance of this Guaranty have been and remain 

duly authorized by all necessary corporate action and do not contravene the 

Guarantor’s constitutional documents or any contractual restriction binding on the 

Guarantor or its assets; 

 



 

 

(c) this Guaranty is not in violation of other undertakings or requirements applicable 

to Guarantor, and is enforceable against the Guarantor in accordance with these 

terms; 

 

(d) this Guaranty constitutes the legal, valid and binding obligation of the Guarantor 

enforceable against Guarantor in accordance with its terms, subject, as to 

enforcement, to bankruptcy, insolvency, reorganization and other laws of general 

applicability relating to or affecting Creditor’s rights and to general equity 

principles; and 

 

(e) the audited financial statements of Guarantor for the most recent fiscal year and 

the unaudited financial statements of Guarantor for the most recent quarter (the 

“Financial Statements”), heretofore delivered to Creditor or filed with the United 

States Securities Exchange Commission by Guarantor present fairly the financial 

condition and results of operations of Guarantor and its consolidated subsidiaries 

as of the dates and for the period specified therein in conformity with United 

States generally accepted accounting principles, and, except as otherwise 

expressly stated therein, consistently applied.  Except as expressly stated to 

Creditor in writing, there has been no Material Adverse Change in the financial 

condition of Guarantor and its consolidated subsidiaries since the dates of the 

Financial Statements. 

 

15. Limitation by Law.  All rights, remedies and powers provided in this Guaranty may be 

exercised only to the extent that the exercise thereof does not violate any applicable 

provision of law, and all the provisions of this Guaranty are intended to be subject to all 

applicable mandatory provisions of law that may be controlling and to be limited to the 

extent necessary so that they will not render this Guaranty invalid, unenforceable, in 

whole or in part, or not entitled to be recorded, registered or filed under the provisions of 

any applicable law. 

 

16. GOVERNING LAW; SUBMISSION TO EXCLUSIVE JURISDICTION.  THIS 

GUARANTY SHALL BE GOVERNED BY, AND CONSTRUED IN 

ACCORDANCE WITH, THE LAWS OF THE STATE OF ARKANSAS AND ANY 

APPLICABLE FEDERAL LAW.  TO THE EXTENT PERMITTED BY 

APPLICABLE LAW, THE PARTIES HERETO HEREBY SUBMIT TO THE 

EXCLUSIVE JURISDICTION OF ANY ARKANSAS STATE COURT SITTING 

IN PULASKI COUNTY, ARKANSAS, OR THE UNITED STATES DISTRICT 

COURT FOR THE EASTERN DISTRICT OF ARKANSAS, FOR THE 

PURPOSES OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR 

RELATING TO THIS GUARANTY OR THE TRANSACTIONS 

CONTEMPLATED HEREBY.  THE PARTIES HEREBY WAIVE ANY 

OBJECTION TO VENUE IN PULASKI COUNTY, ARKANSAS, AND ANY 

OBJECTION TO ANY ACTION OR PROCEEDING ON THE BASIS OF FORUM 

NON CONVENIENS. 

 



 

 

IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly executed and 

delivered by its duly authorized officer effective as of this ___ day of _________, ______ 

(“Effective Date”). 

 

[GUARANTOR] 

 

 

By:        

Name:        

Title:        

 

 

 

 

 



 

 

Appendix “D” Guaranty Forms 

GUARANTY AGREEMENT 

 
This Guaranty Agreement (the “Guaranty”) is made by ____________________ (“Guarantor”), 

a _____________ corporation, in favor of Southwest Power Pool, Inc. (“Creditor”), an Arkansas 

nonprofit[non-stock] corporation. 

 

 WHEREAS, one or more direct or indirect subsidiaries of the Guarantor (each referred to 

individually as “Debtor” and collectively as “Debtors”) and the Creditor are parties to certain 

agreements pursuant to, or in connection with, the Creditor’s Open Access Transmission Tariff, 

whether now existing or hereafter arising in accordance with their respective terms (each referred 

to individually as “Agreement” and [DESCRIBE AGREEMENT(S)] (collectively as 

“Agreements”); 

 

WHEREAS, Guarantor is the direct or indirect parent of the Debtor, will receive 

substantial and direct benefits from the extensions of credit contemplated by the Agreements and 

has agreed to enter into this Guaranty to provide assurance for the performance of Debtor’s 

obligations in connection with the Agreements and to induce the Creditor to enter into the 

Agreements; and 

 

WHEREAS, the execution and delivery of this Guaranty is a condition to Creditor’s 

further performance of its obligations under the terms of the Agreements; 

 

NOW, THEREFORE, in consideration of the promises and other good and valuable 

consideration, the adequacy, receipt and sufficiency of which are hereby acknowledged, 

Guarantor hereby agrees as follows:  

 

1. Guaranty. Guarantor hereby unconditionally and absolutely guarantees the punctual 

payment as and when due of Debtor’s payment obligations arising under any Agreement, 

as such Agreement may be amended or modified from time to time, together with any 

interest thereon (collectively, the “Guaranteed Obligations”). Guarantor’s obligations and 

liability under this Guaranty shall be limited to payment obligations only and Guarantor 

shall have no obligation otherwise to perform under any Agreement, including, without 

limitation, to sell, deliver, purchase, receive, or transmit any electrical energy product or 

service.   

 

2. Guaranty Absolute.  The liability of Guarantor under this Guaranty shall be absolute 

and unconditional irrespective of: 

 

(a) any lack of validity or enforceability of or defect or deficiency in any Agreement 

or any other documents executed in connection with any Agreement; 

 

(b) any modification, extension or waiver of any of the terms of any Agreement; 

 



 

 

(c) any change in the time, manner, terms or place of payment of or in any other term 

of, all or any of the Guaranteed Obligations, or any other amendment or waiver of 

or any consent to departure from any Agreement or any other agreement or 

instrument executed in connection therewith; 

 

(d) any sale, exchange, release or non-perfection of any property standing as security 

for the liabilities hereby guaranteed, or any liabilities incurred directly or 

indirectly hereunder or any setoff against any of said liabilities, or any release or 

amendment or waiver of or consent to departure from this Guaranty or any other 

guaranty, for all or any of the Guaranteed Obligations;  

 

(e) except as to applicable statutes of limitation, failure, omission, delay, waiver or 

refusal by Creditor to exercise, in whole or in part, any right or remedy held by 

Creditor with respect to any Agreement or any transaction under any Agreement; 

 

(f) any change in the existence, structure or ownership of Guarantor or any Debtor, 

or any insolvency, bankruptcy, reorganization or other similar proceeding 

affecting any Debtor or its assets; or 

 

(g) any other circumstance that might otherwise constitute a defense available to, or a 

discharge of, any Debtor or any other individual, partnership, joint venture, 

corporation, association, trust or other enterprise that is a party to any Agreement, 

or any other agreement or instrument (including any guarantor) in respect of the 

Guaranteed Obligations, other than payment in full of the Guaranteed Obligations. 

 

The obligations of the Guarantor hereunder are several from any Debtor or any 

other person, and are primary obligations concerning which the Guarantor is the 

principal obligor.  There are no conditions precedent to the enforcement of this 

Guaranty, except as expressly contained herein.  It shall not be necessary for 

Creditor, in order to enforce payment by Guarantor under this Guaranty, to show 

any proof of any Debtor's default, to exhaust its remedies against any Debtor, any 

other guarantor, or any other person liable for the payment or performance of the 

Guaranteed Obligations. Creditor shall not be required to mitigate damages or 

take any other action to reduce, collect, or enforce the Guaranteed Obligations. 

 

This Guaranty shall continue to be effective or be reinstated, as the case may be, 

if at any time any payment of any of the Guaranteed Obligations are annulled, set 

aside, invalidated, declared to be fraudulent or preferential, rescinded or must 

otherwise be returned, refunded or repaid by Creditor upon the insolvency, 

bankruptcy, dissolution, liquidation or reorganization of Debtor or any other 

guarantor, or upon or as a result of the appointment of a receiver, intervenor or 

conservator of, or trustee or similar officer for, Debtor or any other guarantor or 

any substantial part of its property or otherwise, all as though such payment or 

payments had not been made. 

 

3. Waiver.  This is a guaranty of payment and not of collection.  Guarantor hereby waives: 



 

 

 

(a) notice of acceptance of this Guaranty, of the creation or existence of any of the 

Guaranteed Obligations and of any action by Creditor in reliance hereon or in 

connection herewith; 

 

(b) notice of the entry into any Agreement between any Debtor and the Creditor and 

of any amendments, supplements or modifications thereto; or any waiver of 

consent under any Agreement, including waivers of the payment and performance 

of the obligations thereunder; 

 

(c) notice of any increase, reduction or rearrangement of any Debtor’s obligations 

under any Agreement or any extension of time for the payment of any sums due 

and payable to the Creditor under any Agreement; 

 

(d) except as expressly set forth herein, presentment, demand for payment, notice of 

dishonor or nonpayment, protest and notice of protest or any other notice of any 

other kind with respect to the Guaranteed Obligations; and  

 

(e) any requirement that suit be brought against, or any other action by Creditor be 

taken against, or any notice of default or other notice be given to, or any demand 

be made on, Debtor or any other person, or that any other action be taken or not 

taken as a condition to Guarantor’s liability for the Guaranteed Obligations under 

this Guaranty or as a condition to the enforcement of this Guaranty against 

Guarantor. 

 

4. Expenses.  Notwithstanding and in addition to the limit on Guarantor’s liability 

hereunder set forth in Section 1, Guarantor agrees to pay on demand any and all costs, 

including reasonable legal fees and expenses, and other expenses incurred by Creditor in 

enforcing Guarantor’s payment obligations under this Guaranty; provided that the 

Guarantor shall not be liable for any expenses of Creditor if no payment under this 

Guaranty is due. 

 

5. Subrogation.  Guarantor shall be subrogated to all rights of Creditor against the Debtors 

in respect of any amounts paid by Guarantor pursuant to this Guaranty, provided that 

Guarantor waives any rights it may acquire by way of subrogation under this Guaranty, 

by any payment made hereunder or otherwise (including, without limitation, any 

statutory rights of subrogation under Section 509 of the Bankruptcy Code, 11 U.S.C. § 

509, or otherwise), reimbursement, exoneration, contribution, indemnification, or any 

right to participate in any claim or remedy of the Creditor against any Debtor or any 

collateral which the Creditor now has or acquires, until all of the Guaranteed Obligations 

shall have been irrevocably paid to Creditor in full.  If any amount shall be paid to the 

Guarantor on account of such subrogation rights at any time when all the Guaranteed 

Obligations shall not have been paid in full, such amount shall be held in trust for the 

benefit of Creditor and shall forthwith be paid to Creditor to be applied to the Guaranteed 

Obligations.  If (a) the Guarantor shall perform and shall make payment to Creditor of all 

or any part of the Guaranteed Obligations and (b) all the Guaranteed Obligations shall 



 

 

have been paid in full, Creditor shall, at the Guarantor’s request, execute and deliver to 

the Guarantor appropriate documents necessary to evidence the transfer by subrogation to 

the Guarantor of any interest in the Guaranteed Obligations resulting from such payment 

by Guarantor. 

 

6. Setoff.   The Creditor is hereby authorized at any time, to the fullest extent permitted by 

law, to set off and apply any deposits (general or special, time or demand, provisional or 

final) and other indebtedness owing by the Creditor to or for the account of Guarantor 

against any and all of the obligations of Guarantor under this Guaranty, irrespective of 

whether or not the Creditor shall have made any demand under this Guaranty or such 

Agreement and although such obligations may be contingent and unmatured.  The 

Creditor agrees promptly to notify Guarantor after any such set-off and application made 

by the Creditor provided that the failure to give such notice shall not affect the validity of 

such set-off and application. 

 

7. Notices.   All demands, notices and other communications provided for hereunder shall, 

unless otherwise specifically provided herein, (a) be in writing addressed to the party 

receiving the notice at the address set forth below or at such other address as may be 

designated by written notice, from time to time, to the other party, and (b) be effective 

upon delivery, when mailed by U.S. mail, registered or certified, return receipt requested, 

postage prepaid, by express courier with traceable receipt, by facsimile, or personally 

delivered.  Notices shall be sent to the following addresses: 

 

If to Creditor: 

Southwest Power Pool, Inc. 

201 Worthen Drive 

Little Rock, AR  72223-4936 

Attention: Credit and Risk Management Department 

 

If to Guarantor: 

_____________________ 

_____________________ 

_____________________ 

_____________________ 

 

8. Demand and Payment. Any demand by Creditor for payment hereunder shall be in 

writing, signed by a duly authorized officer of Creditor and delivered to the Guarantor 

pursuant to Section 67 hereof, and shall (a) reference this Guaranty, (b) specifically 

identify the Debtor, the Guaranteed Obligations to be paid and the amount of such 

Guaranteed Obligations, and (c) set forth payment instructions.  There are no other 

requirements of notice, presentment or demand.  Guarantor shall pay, or cause to be paid, 

such Guaranteed Obligations within twothree (32) business days of receipt of such 

demand. 

 

9. No Waiver; Remedies.  Except as to applicable statutes of limitation, no failure on the 

part of Creditor to exercise, and no delay in exercising, any right hereunder shall operate 



 

 

as a waiver thereof, nor shall any single or partial exercise of any right hereunder 

preclude any other or further exercise thereof or the exercise of any other right.  The 

remedies herein provided are cumulative and not exclusive of any remedies provided by 

law. 

 

10. Term; Termination.  This Guaranty shall continue in full force and effect for the term of 

the Agreements. Notwithstanding the foregoing, this Guaranty may be terminated at any 

time by the Guarantor by providing at least sixty (60) days’ prior written notice to 

Creditor; provided, however, upon termination hereof, Guarantor agrees that the 

obligations and liabilities hereunder shall continue in full force and effect with respect to 

any obligations incurred prior to the termination date, and any fees and costs of 

enforcement in connection herewith.  

 

11. Assignment; Successors and Assigns.  Creditor may, upon notice to Guarantor, assign 

its rights hereunder without the consent of Guarantor.  Guarantor may assign its rights 

hereunder with the prior written consent of Creditor, which consent shall not be 

unreasonably withheld.  Subject to the foregoing, this Guaranty shall be binding upon and 

inure to the benefit of the parties hereto and their respective successors, permitted 

assigns, and legal representatives. 

 

12. Amendments, Etc.  A written amendment executed by the Guarantor only may (a) 

increase the guaranty limit specified in Section 1 and/or (b) extend the termination date of 

this Guaranty.  No other amendment of this Guaranty shall be effective unless in writing 

and signed by Guarantor and Creditor.  No waiver of any provision of this Guaranty nor 

consent to any departure by Guarantor therefrom shall in any event be effective unless 

such waiver shall be in writing and signed by Creditor.  Any such waiver shall be 

effective only in the specific instance and for the specific purpose for which it was given. 

 

13. Captions.  The captions in this Guaranty have been inserted for convenience only and 

shall be given no substantive meaning or significance whatsoever in construing the terms 

and provisions of this Guaranty. 

 

14. Representation and Warranties.    

 

The Guarantor represents and warrants as follows: 

 

(a) the Guarantor is duly organized, validly existing and in good standing under the 

laws of the jurisdiction of its incorporation and has full corporate power to 

execute, deliver and perform this Guaranty.  This representation is evidenced by a 

copy of the resolution(s) of the board of directors or other governing body of the 

Guarantor authorizing this Guaranty, which is attached to and made a part of this 

GuarantyAgreement; 

 

(b) the execution, delivery and performance of this Guaranty have been and remain 

duly authorized by all necessary corporate action and do not contravene the 



 

 

Guarantor’s constitutional documents or any contractual restriction binding on the 

Guarantor or its assets; 

 

(c) this Guaranty is not in violation of other undertakings or requirements applicable 

to Guarantor, and is enforceable against the Guarantor in accordance with these 

terms; 

 

(d) this Guaranty constitutes the legal, valid and binding obligation of the Guarantor 

enforceable against Guarantor in accordance with its terms, subject, as to 

enforcement, to bankruptcy, insolvency, reorganization and other laws of general 

applicability relating to or affecting Creditor’s rights and to general equity 

principles; and 

 

(e) the audited financial statements of Guarantor for the most recent fiscal year and 

the unaudited financial statements of Guarantor for the most recent quarter (the 

“Financial Statements”), heretofore delivered to Creditor or filed with the United 

States Securities Exchange Commission by Guarantor present fairly the financial 

condition and results of operations of Guarantor and its consolidated subsidiaries 

as of the dates and for the period specified therein in conformity with United 

States generally accepted accounting principles, and, except as otherwise 

expressly stated therein, consistently applied.  Except as expressly stated to 

Creditor in writing, there has been no Material Adverse Change in the financial 

condition of Guarantor and its consolidated subsidiaries since the dates of the 

Financial Statements. 

 

15. Limitation by Law.  All rights, remedies and powers provided in this Guaranty may be 

exercised only to the extent that the exercise thereof does not violate any applicable 

provision of law, and all the provisions of this Guaranty are intended to be subject to all 

applicable mandatory provisions of law that may be controlling and to be limited to the 

extent necessary so that they will not render this Guaranty invalid, unenforceable, in 

whole or in part, or not entitled to be recorded, registered or filed under the provisions of 

any applicable law. 

 

16. GOVERNING LAW; SUBMISSION TO EXCLUSIVE JURISDICTION.  THIS 

GUARANTY SHALL BE GOVERNED BY, AND CONSTRUED IN 

ACCORDANCE WITH, THE LAWS OF THE STATE OF ARKANSAS AND ANY 

APPLICABLE FEDERAL LAW.  TO THE EXTENT PERMITTED BY 

APPLICABLE LAW, THE PARTIES HERETO HEREBY SUBMIT TO THE 

EXCLUSIVE JURISDICTION OF ANY ARKANSAS STATE COURT SITTING 

IN PULASKI COUNTY, ARKANSAS, OR THE UNITED STATES DISTRICT 

COURT FOR THE EASTERN DISTRICT OF ARKANSAS, FOR THE 

PURPOSES OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR 

RELATING TO THIS GUARANTY OR THE TRANSACTIONS 

CONTEMPLATED HEREBY.  THE PARTIES HEREBY WAIVE ANY 

OBJECTION TO VENUE IN PULASKI COUNTY, ARKANSAS, AND ANY 



 

 

OBJECTION TO ANY ACTION OR PROCEEDING ON THE BASIS OF FORUM 

NON CONVENIENS. 

 

IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly executed and 

delivered by its duly authorized officer effective as of this ___ day of _________, ______ 

(“Effective Date”). 

 

[GUARANTOR] 

 

 

By:        

Name:        

Title:        
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